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Understanding LGBT Protections Under Sex Discrimination Law

In April 2016, North Carolina enacted a law that repealed the city of Charlotte’s anti-discrimination ordinance protecting LGBT people.  The North Carolina law, HB2, also mandated discrimination against transgender people by requiring schools and public agency employers to require that transgender students and employees use restrooms that match the biological sex noted on their birth certificates rather than the gender identity with which they identify.

Amidst the firestorm of protest that met the law was the argument that North Carolina’s law violated federal law and hence millions of dollars of federal funding going to the state would be at risk.  North Carolina state officials disputed that possibility, stating that there was no federal law explicitly prohibiting discrimination against LGBT people and hence that North Carolina could not be in violation of federal law.  

A New York Times article exploring the possibility of the loss of federal funds explained the situation as follows:

[It is] correct that federal anti-discrimination laws do not explicitly mention gay and transgender people: the Obama administration has repeatedly called on Congress to pass a law banning discrimination against them in employment decisions. On several occasions, however, the administration has also said that gay, lesbian and transgender people are already covered by laws banning sex discrimination.

This may sound confusing: if there is no explicit mention of protection for LGBT people under federal law, how can the administration find that LGBT people are protected under current law? 

The answer is that a number of agencies have concluded that discrimination based on gender identity and sexual orientation is a form of sex discrimination prohibited under federal law.  The Equal Employment Opportunity Commission (EEOC) was the first agency to adopt this interpretation, in 2012, for transgender people and for all LGB people in 2015.  These interpretations have since been adopted by a significant number of federal agencies and a growing number of courts. 
The result is that LGBT people do, in fact, have the ability today to secure assistance from federal agencies in a range of areas, from employment to education to health care.

Let’s focus on workplace discrimination.

Under federal law, the courts and the EEOC have ruled that discrimination against transgender people is sex discrimination.  Several courts, beginning as early as 2000, concluded that discrimination against transgender people was a form of prohibited gender stereotyping. The most broad-reaching statement in that regard came from the Eleventh Circuit in Glenn v. Brumby, 663 F.3d 1312 (11th Cir. 2011).
In April 2012, the EEOC, in Macy v. DOJ, ruled that discrimination based on gender identity is, without qualification, always discrimination based on sex. Although the EEOC’s ruling was announced in the context of federal employment, its legal position applies to private employers with 15 or more employees and to all state and local employers.  That opened the door for transgender people in every state to bring claims of employment discrimination to the EEOC and many have done so.  

A number of courts have explicitly followed the reasoning in the Macy decision and earlier court decisions.  A few examples are Fabian v. Hospital of Central Connecticut, 2016 WL 1089178 (D. Conn. 2016); EEOC v. R.G. & G.R. Harris Funeral Homes, Inc., 100 F. Supp. 3d 594, 2015 (E.D. Mich. 2015); and Lewis v. High Point Regional Health System, 79 F. Supp. (E.D.N.C. 2015).
All this adds up to the following:  According to the EEOC, all transgender applicants and employees in every state are protected from discrimination based on their gender identity and can file a claim with the EEOC if they experience such discrimination.  This includes all transgender applicants and employees in North Carolina because a contrary state law is never a defense to a federal law.

What about bathrooms? North Carolina’s law is unique in that it affirmatively requires discrimination against transgender employees of state public agencies and transgender students in public educational settings by denying them access to appropriate restrooms.  Most other states simply lack explicit protections for transgender persons including protection for their use of restrooms.

But again, this new law cannot overturn existing interpretations of federal law.  In July 2015, the EEOC ruled in Lusardi v. Dept of Army that transgender employees must be provided access to the restroom consistent with their gender identity. Again, the agency’s legal position applied to private employers and state and local employers. Shortly afterwards, a private employer, Deluxe Financial, settled a case the EEOC had brought challenging the employer’s denial of appropriate restroom access to a transgender employee. 

Outside the context of employment, other federal agencies have taken positions similar to the EEOC that have now been endorsed by the courts.  In April 2016, in a ground-breaking decision, G.G. v. Gloucester, 2016 WL 1567467 (4th Cir. 2016), the Fourth Circuit Court of Appeals agreed with the Department of Education that any school receiving federal funds had to permit transgender students access to the restrooms consistent with their gender identity.  The Department of Education position, defended by the Department of Justice, relied partly on the Macy decision for its interpretation of the law.
North Carolina is one of the states governed by Fourth Circuit precedent.  Thus, for purposes of schools, the North Carolina law clearly cannot now be used as a defense against federal sex discrimination law.  Perhaps soon the Fourth Circuit will accept the same reasoning to explicitly guarantee protection for transgender people in employment and other settings. 

Federal law is also evolving for claims of discrimination against lesbian, gay, and bisexual persons.  Beginning in 2011, the EEOC ruled that LGB people were covered under Title VII because discrimination on the basis of sexual orientation can be a form of prohibited gender stereotyping.  In 2015, the EEOC ruled in Baldwin v. DOT that discrimination on the basis of sexual orientation is, without qualification, a form of sex discrimination.  The EEOC has now made this argument in court on several occasions. Here too, the tide is turning in the courts.  Two cases using theories set forth in the Baldwin case are Isaacs v. Felder, 2015 WL 6560655 (M.D. Ala. 2015) and Videckis v. Pepperdine University, 2015 WL 8916764 (C.D.Cal. 2015).  In addition, in Christiansen v. Omnicom,Group, Inc., 2016 WL 951581 (S.D.N.Y. 2016), the district court judge appealed to the Second Circuit to change its precedent that sexual orientation was not covered under Title VII.  We are also currently awaiting decisions from both the Seventh Circuit and the Eleventh Circuit in which the argument has been made that sexual orientation discrimination is always a form of sex discrimination.
Although the new North Carolina law does not affirmatively require discrimination against LGB people, its repeal of the Charlotte ordinance removes the guaranteed and clear protection for LGBT people that a new law would have offered.  In the meantime, though, every LGB person in Charlotte, other North Carolina cities, or any city in the United States can still come to an EEOC office and file a charge if they experience discrimination.  The EEOC will investigate the charge under existing federal sex discrimination protection.

Ruling that discrimination against LGBT people is a form of sex discrimination is a matter of simple logic when applying the words of a law that prohibits sex discrimination.  Federal prohibitions against sex discrimination exist in many areas, ranging from employment to education to health care to housing.  Although there is not yet a federal law prohibiting sex discrimination in public accommodations, such as restaurants and hotels, the pending Equality Act in Congress would add such protection.

A lot has changed for LGBT people over the past decade. But we need to keep moving – onwards and upwards.
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