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Conclusion

The Moral Values Project:
A Call to Moral Action in Politics

Chai R. Feldblum*

MORAL ARGUMENTATION: SHOULD WE EVEN GO THERE?

Anyone interested in pursuing a line of moral argumentation on behalf of
gay equality would do well to read (or reread) Michael Sandel’s brief fif-
teen-page article, Moral Argument and Liberal Toleration: Abortion and
Homosexuality, first published in the California Law Review in 1989.! In that
article, Sandel makes the argument that solidifying the right to an abortion or
the right to engage in homosexual sex might require engaging with norma-
tive moral assessments of such activities. In this concluding chapter, 1 refer
back to that groundbreaking article and intermix political argument with my
own experience in the legislative and judicial arenas to make the claim for
infusing moral action in politics. By doing so, 1 hope to add some additional
poignancy to the claims made in this book that complete and full equality for
sexual minorities will be achieved only on the basis of moral argumentation.

In this volume, R. Claire Snyder-Hall forcefully presents the counter-story
to Sandel, arguing that the moral values inherent in political liberalism are
sufficient to justify full gay equality. Carlos Ball, in his succinct and targeted
contribution to this volume, sets forth the counterarguments to those claims,
highlighting the problems many of us believe remain intractable if complete
and full equality for LGBT people is sought solely based on the moral values
of political liberalism, without the concomitant substantive claims that LGBT

* Parts of this chapter are derived from a monograph written for a meeting convened by the Na-
tional Gay and Lesbian Task Force in 2006. That monograph benefitied from the work of Michael
Boucai, Amy Simmerman, and Alyssa Rayman-Read.
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people are good and that government has a role in supporting the advance-
ment of certain normative goods.’

In his 1989 article, Michael Sandel considered the ways in which people
argue for laws against abortion and homosexual sodomy, as well as how they
argue against antiabortion and antisodomy laws. People make what Sandel
noted might be called “naive” and “sophisticated” arguments:

The naive view holds that the justice of laws depends on the moral worth of the
- conduct they prohibit or protect. The sophisticated view holds that the justice of
such laws depends not on a substantive moral judgment about the conduct at stake,
but instead on a more general theory about the respective claims of majority rule
and individual rights, of democracy on the one hand, and liberty on the other.

Sandel’s goal was, as he put it

to bring out the truth in the naive view, which I take to be this: The justice (or
injustice) of laws against abortion and homosexual sodomy depends, at least in
part, on the morality (or immorality) of those practices. This is the claim the
sophisticated view rejects. In both its majoritarian and its liberal versions, the
sophisticated view tries to set aside or ‘bracket’ controversial moral and reli-
gious conceptions for purposes of justice. It insists that the justification of laws
be neutral among competing visions of the good life.

Sandel proceeds to make his argument by dissecting the analysis of the
Supreme Court in both its abortion and sodomy cases, with the latter focused
on Bowers v. Hardwick. I had started my judicial clerkship with Justice Black-
mun in July 1986, just after the Hardwick decision had been handed down in
June 1986, replete with (from my perspective) an eloquent and commanding
dissent from Justice Blackmun. [ was particularly struck, therefore, by how
Sandel unpacked and critiqued Justice Blackmun’s dissent in that case.

In Hardwick, Justice White had easily dismissed the asserted constitutional
right of privacy to engage in homosexual sodomy by cavalierly announcing:
“No connection between family, marriage, and procreation on the one hand and
homosexual activity on the other has been demonstrated, either by the Court of
Appeals or by respondent.”® His assumption, of course, was that whatever wus
common among activities such as having a family, getting married, and having
children—all activities that had previously been held by the Supreme Court ta
be protected under a constitutional right of privacy —was definitely not present
when people were engaged in the activity of homosexual sex.

But as Sandel points out, the panel of the Eleventh Circuit Court of Ap-
peals in that case had argued precisely for recognizing a similarity between
such activities. As Sandel summarized the lower court’s analysis:
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The marital relationship is significant, wrote the court of appeals, not only be-
cause of its procreative purpose but also “because of the unsurpassed opportunity
for mutual support and self-expression that it provides.” It recalled the Supreme
Court’s observation in Griswold [v. Connecticut] that “marriage is a coming to-
gether for better or for worse, hopefully enduring, and intimate to the degree of
being sacred.” And it went on to suggest that the qualities the Court so prized in
Griswold could be present in homosexual unions as well: “For some, the sexual
activity in question here serves the same purpose as the intimacy of marriage.””’

In stark contrast to the line of reasoning adopted by the Eleventh Circuit,
however, which relied on a positive normative assessment of the goodness
inherent in intimate same-sex relationships, the dissent by Justice Blackmun
(the eloquent and commanding dissent of my Justice!) was strikingly timid
and shrinking in Sandel’s view.

Justice Blackmun’s dissent did conclude that there was a constitutional
right of privacy that protected homosexual sodomy and prohibited its crimi-
nalization. But, as Sandel trenchantly points out, Blackmun rested his analy-
sis on a voluntarist and individualist line of reasoning —one that had its intel-
lectual roots in Stanley v. Georgia,® a case that protected a person’s right to
read pornography at home, rather than in Griswold v. Connecticut,® the case
which rested on a ringing endorsement of the human good of marriage. Under
this approach, while there was a constitutional right of privacy to engage in
homosexual sodomy, that was not because sex between a gay couple should
be understood as partaking of the same moral good as sex between a mar-
ried couple. Rather, it was because our society protects our right to engage in
intimate, personal activities in private that do not harm others—even if those
activities are somewhat distasteful, such as the reading of pornography.

Of course, timid reasoning or not, had Justice Blackmun been able to con-
vince just one more Justice to adopt his reasoning and join his opinion, the
Supreme Court in 1986 would have recognized a constitutional right to pri-
vacy to engage in homosexual conduct and laws criminalizing sodomy across
the nation would have been invalidated. That is not a small matter.

Moreover, had Justice Blackmun grounded his opinion on the rationale
that gay sex was morally equivalent to heterosexual sex, he would probably
not only have had difficulty pulling in a fifth Justice, he probably would have
had difficulty pulling in himself. During July and August of 1986, the first
few months of my clerkship, Justice Blackmun talked a fair amount about
homosexuality to his clerks, given the large amount of mail he was receiving
at that time as a result of his dissent in Hardwick. Based on his comments, it
was clear to me that Justice Blackmun was not particularly comfortable with
the idea of homosexuality. He seemed to view homosexuality as an unfor-
tunate aberration that afflicted some people and for which they should not
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be punished. But he did not view homosexuality as a way of being that wus
morally equivalent to, and equally healthy as, heterosexuality.!?

Sandel himself sets out the utility and appeal of an approach that brackets
the morality of homosexuality. Of key importance, people do not have to -
change their views as to whether gay sexual activity is morally problematic,
or even to engage in such a conversation, in order to extend rights to gay %
people. “By insisting only that each respect the freedom of others to live the
lives they choose, this toleration promises a basis for political agreement that
does not await shared conceptions of morality.”!!

And yet, I remain uncomfortable with the timid approach of the Blackmun
dissent. There is something incredibly important that is absent in the pure vol-
untarist case for toleration. First, as a practical matter, Sandel argues, “it is by no
means clear that social cooperation can be secured on the strength of autonomy
rights alone, absent some measure of agreement on the moral permissibility of
the practices at issue.”!'? That is, perhaps people are really only ready to extend
toleration once they have already come to believe that the underlying activity
is morally permissible. And second, there is a real difficulty in “the quality of
respect [the voluntarist case for toleration] secures.”'3 By definition, a moral
bracketing approach leaves all negative views of homosexuality unchallenged.
How much respect does that ultimately gain for gay people?

Sandel concluded his 1989 article as follows:

Defining privacy rights by defending the practices privady protects seems either
reckless or quaint; reckless because it rests so much on moral argument, quaint
because it recalls the traditional view that ties the case for privacy to the merits
of the conduct privacy protects. But as the abortion and sodomy cases illustrate,
the attempt to bracket moral questions faces difficulties of its own. They sug-
gest the truth in the “naive” view, that the justice or injustice of laws against
abortion and homosexual sodomy may have something to do with the morality
or immorality of these practices after all. !4

I was convinced by Sandel’s arguments—hook, line, and sinker. It is not
that I did not perceive the many tangible political advantages in arguing for
gay equality through resort to the moral values of political equality, espoused
by thinkers such as John Rawls and Ronald Dworkin, and articulated so well
in their application to gay equality by Claire Snyder in this volume. Indeed, in
the almost twenty years since reading Sandel’s article, I have operated in the
legislative and judicial worlds in various roles— helping to write pro-LGBT
legislation, arguing against anti-LGBT legislation, negotiating deals on both
types of legislation, and writing amicus briefs. Invariably, I have used almost
solely the tried and true political arguments of neutral equality. Those argu-
ments are very powerful, and they often work.
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For example, when 1 testified on behalf of the Employment Nondiscrimi-
nation Act (ENDA) in 1994, 1 turned to the power of moral bracketing in
responding to a line of questioning from Senator Nancy Kassebaum (R-KA)
about the possible ramifications of passing a nondiscrimination law that pro-
tected behavior. After trying to assert that the sexual behavior of a gay person
should be seen as equivalent to the religious behavior of a person of faith (and
getting nowhere fast with that line of argument), I then asserted:

There are clearly people . . . who believe that it is entirely appropriate for em-
ployers to be able to fire someone just because he or she is gay. [But] you know,
70 percent of the American public when they are surveyed say they do not think
so. They do not like gay people particularly, . . . they do not really want their
sons and daughters to be gay. . . . But they think it is [wrong] for people to be
Jired from their jobs. And that is really all that we are saying with this piece of
legislation. (emphasis added.)!s

Matt Coles, Director of the ACLU Lesbian and Gay Rights Project, tells a
perfect story about moral bracketing. Coles talked about a visit he made to a
black fundamentalist congregation in California. The audience, deeply biased
against his position, finally “got it” when he insisted that “you can’t make
my housing, my job depend on whether you like me.”!¢ And James Esseks,
a lawyer with the ACLU Project, noted that many people who accept the
principle of nondiscrimination in employment do not accept that straight and
non-straight people are or should be equal. In Esseks’ view, “ENDA could
pass without ‘gay is good.’”!?

Coles and Esseks are correct that moral bracketing is very much in play
when a gay civil rights law is being considered. For example, the reality is
that many Americans still believe homosexuality is immoral. In a Gallup poll
taken in May 2007, 49 percent of respondents said they found “homosexual
relations™ to be “morally wrong,” while 47 percent called such relations
“morally acceptable.” While the percentage of people who are saying that
homosexual relations are morally acceptable has been slowly growing over
the years, it has not yet topped 50 percent.!8

And yet, from 1996 to 2008, nineteen polls by five different public opin- .
ion monitors have found that more than 80 percent of Americans believe
gay people should have equal rights in terms of job opportunities. Indeed, a
Gallup poll in May 2008 found 89 percent approval for allowing equal job
opportunities for gays and lesbians.!®

Assuming antigay animus largely or primarily expresses a moral sentiment,
the public must be bracketing its moral opinion of homosexuality when it comes
to at least certain issues, such as employment discrimination. As one poll ana-
lyst observes: “People have learned they need to be more tolerant of gays and
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lesbians. On that most scholars agree. This tolerance is believed to be rooted in -
a sense of fairness, not necessarily support for the group. Americans understand
that, ‘you treat people equally even if you don’t approve of them. You do not

tire people or discriminate against them because they are different.””20

Moral bracketing is what allows people to say both that homosexuality is
wrong and that antigay discrimination is wrong. How bad can that be?

Let me be clear—moral bracketing makes a lot of sense for the LGBT civil
rights movement. The essence of moral bracketing is that it does not matter if
a majority in this country does not like a particular minority (or does not like
the activities of a particular minority), as long as the people in that minority
and/or their behavior are not hurting anyone else. That approach is very help.
ful in the march towards equality for LGBT people.

And, as Synder makes clear in this volume, moral bracketing is not a
politics that is devoid of moral values. To the contrary, it is an approach that
values pluralism deeply and cherishes the ethical principles of respecting
people’s individualism and autonomy. Under a political approach respecting
such values, it is understood that individuals living in a pluralist society will
inevitably hold divergent normative and moral beliefs. The important role of
law and government, therefore, is to safeguard equally and adequately the
rights necessary for each individual to pursue his or her own normative view
of “the good life”—but not otherwise to affirmatively advance one moral,
normative view of “the good” over others.

And yet, the challenges that Sandel raised with regard to the ultimate
utility of moral bracketing continue to resonate for me as an advocate for
LGBT rights.

First, although many individuals who vote for a gay civil rights bill claim
that they are not making a moral assessment about homosexuality, that posi-
tion must be disingenuous at some level. The only way to justify prohibit-
ing private employers, landlords, and business owners from discriminating
against gay people is to have made the prior moral assessment that acting
on one’s homosexual orientation is not so harmful to the moral health of the
community (because it might harm the individual or others) as to justify dis-
crimination against such individuals in the public domain,

While people may not consciously acknowledge they have made this
prior moral judgment, it is hard to see how such a judgment is not a neces-
sary precondition for voting in favor of such laws. In other words, while
people may describe their position in favor of such laws solely in terms of
neutral tolerance, the path they have taken to arrive at that stage of neutral
toleration might well have required a prior shift in their moral assessment
of homosexuality. That shift was not necessarily to a position that gay
sexual activity is morally equivalent to heterosexual sexual activity. But it

L b e
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was at least a shift to the position that gay sexual activity is not so morally
problematic that employers may justifiably use that activity as the basis for
granting or withholding job opportunities. Perhaps there would be some
utility in enabling and/or forcing people to acknowledge they have reached
that point in their moral assessment of homosexuality if they are supporting
an antidiscrimination law.

Second, what quality of respect, and hence what degree of equality, can we
realistically expect under a regime of neutral toleration? As long as advocates
for LGBT rights ask simply for protection from discrimination in areas such
as employment, housing, and most public accommodations, they seem to
have significant support. But as soon as advocates demand full recognition of
their families and children (for example, the right to civil marriage, the right
to equal benefits, and the right to adopt children), the same legislative cham-
pions who were ready to vote for a gay civil rights employment/housing/some
public accommodations bill are often nowhere to be found. It seems that once
a law appears to connote approval of homosexuality —in an explicit manner,
rather than sotto voce —most supporters become uneasy. They perceive that
their constituents are not yet ready for them to vote for a law that presumes a
moral equivalence between homosexuality and heterosexuality.

Finally, if we limit our arguments for equality to the moral value of neutral
toleration, it will be harder for us to deal honestly with opponents of LGBT
right who have moral objections to homosexuality. Once one acknowledges
that some moral assessments necessarily underlie legislative enactments that
provide equality for LGBT people, it is easier to understand how those who
believe that homosexuality, or acting on one’s homosexual orientation, is
morally wrong might feel burdened in some way by such legislative enact-
ments. As I describe more fully below in my discussion of Proposition 8, gov-
ernment should not alleviate those burdens in a way that would undermine
the effectiveness of equality legislation for LGBT people. But a2 more open
engagement with the moral assessments underlying such legislation would
allow us to have a more honest and respectful conversation with individuals
who have different substantive moral views.

None of these limitations, however, seemed serious enough to me to justify
a change in course during most of the lifetime that I have been advocating
for LGBT equality. I authored several articles between 1996 and 2004 noting
the limitations of moral bracketing and calling for an internal (and essentially,
academic) conversation about the substantive moral claims that might un-
derlie the assertion of “gay is good.” I did not, however, see any compelling
need for a significant shift in the political or public strategy undertaken by
advocates towards advancing LGBT equality. The turning point, for me, was
in 2004.
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Social conservatives have often asserted that “moral values” gave George
W. Bush his second term as President. They point to the fact that exit polling.
indicated that voters ranked “moral values” as one of their foremost concerng:
at the ballot box in November 2004. Twenty-two percent of Americans said .-
that, in deciding who ought to lead the United States, “moral values” mattered- -
more to them than:

Education (4 percent)

Taxes (5 percent)

Health Care (8 percent)

Iraq (15 percent)

Terrorism (19 percent)
Economy and Jobs (20 percent)

Eighty percent of those respondents who said they chose their President
based on moral values were Bush supporters.2!

Were supporters of George W. Bush really more moral than supporters of
John Kerry? What exactly was meant by moral values? How did people filling
out those exit polls know what was meant? As more than one analyst has pointed
out, not even the respondents themselves knew the answers to these questions,
More than 44 percent of respondents answering the exit polls thought moral
values meant specific issues like abortion and gay marriage. Others thought it
referred to the candidates’ personal qualities or religious affiliations.22 But what
the poll’s use of the term “moral values” did was prohibit respondents from
identifying the Iraq war, or health care, or jobs as moral categories. The poll
itself contrived which issues were moral issues and which were not.

As it turned out, more sophisticated election analyses that took place in the
months after the election indicated that opposition to “gay marriage” or abor-
tion were not as important to voters in 2004 as conservatives liked to claim,2
But to a certain extent, the damage had been done. The reality is that social con-
servatives have been incredibly successful with promoting their moral values
(as moral values) in the public discourse. This success stems from the ability,
specifically of the Religious Right, to promote its agenda on multiple levels,?*

First, “moral values” has become a popularly understood code word for an
entire set of conservative issues and beliefs, even identities and affiliations,
Those who believe in moral values, or who vote “on their moral values,” are
presumed to agree about a number of social policies, religious beliefs, and
political agendas. The term is used like a fraternity handshake to connote
much more than its literal, dictionary meaning. And because the popular press
has swallowed and regurgitated “moral values” according to the conception
offered by its creators, we now have a popularly accepted understanding
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of what it means to “act in the public sphere upon one’s moral values.” By
accepting this singular meaning of moral values, countless other meanings
have been inherently excluded, as Babst’s critique of heteronormativity in
this volume suggests.

Second, the Religious Right has used the moral values messaging to galva-
nize the public. There has been a deliberate and comprehensive campaign by
the Religious Right to create the terms “family values” and “moral values” as
a simple, innocuous-sounding signal to voters—to include voters in the fra-
ternity handshake without necessarily including them, or needing to include
them, in the fraternity itself.

Third, the Religious Right’s moral values messaging capitalizes, in a delib-
erate and brilliant fashion, on liberal fears of using morality-based language
in political discourse. Conservative strategists know very well that liberals
and progressives believe strongly in the separation of church and state and
hence are often uncomfortable with the language of morality —so often con-
flated with religion—in politics. Some liberals and progressives make very
clear that they stand for values, but still feel discomfort identifying their
beliefs as moral values.

To me, it seems incredibly unfortunate to have one group— with such con-
servative positions on sexuality and gender no less —be permitted to get away
with a monopoly on such a useful term as “moral values.” After 2004, it seemed
particularly essential to me to envision a strategy for taking that term back.

The campaign of Barack Obama for President in 2008 might ultimately
turn out to be a turning point in terms of taking back the term “values.” In The
Audacity of Hope: Thoughts on Reclaiming the American Dream, in a chapter
titled and devoted to Values, Obama notes how conservatives used the polling
data on the ambiguous “moral values” term. But his response to their use is a
clarion call to action based directly on values:

I think Democrats are wrong to run away from a debate about values. . . . It is
the language of values that people use to map their world. It is what can inspire
them to take action, and move them beyond their isolation. The postelection
polls may have been poorly composed, but the broader question of shared
values—the standards and principles that the majority of Americans deem
important in their lives, and in the life of the country —should be the heart of
our politics, the cornerstone of a meaningful debate about budgets and projects,
regulations and policies.?

I agree with Obama. And my inclination is to go for the whole package.
The terms “values” and “moral values” are essentially interchangeable. They
both refer to our vision of the good. They both refer to normative beliefs,
assumptions, and presumptions about what is right and what is wrong. They
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both have relevance to “budgets and projects, regulations and policies.” And
many of them will impact issues of sexuality, sexual orientation, and gender.
. Thus, we need a meaningful debate in this country about what “moral
values” means in the context of LGBT equality. The chapters in this book
offer a basic grounding for this debate, cutting across a range of scholarly
disciplines. But we also need a blueprint for applying that grounding in a
practical manner to the political sphere. In the following section, therefore,
I lay out the premises and discursive moves of what I call the Moral Values
Project, an enterprise I launched in 2005 to provide resources and a base for
moral advocacy to achieve equality in the arenas of sexuality, sexual orienta-
tion, and gender.26

THE PREMISES OF THE MORAL VALUES PROJECT

Most of the discrimination that gay people experience in American society
today derives from the assumption that gay is bad—or, at least, is not as
good as straight. People (including public leaders) do not always say this
openly and explicitly. But when one pushes the logic behind any denial of
full equality to LGBT people, “morality” is always and perhaps necessarily
the ultimate rationale.

Sometimes a discriminatory public policy or private action is based upon
the belief that homosexuality or bisexuality — the sexual orientation itself —is
not as good as heterosexuality. Other times, the public policy is based on the
belief that even if an individual’s sexual orientation may have been predeter-
mined by God, nature, and/or nurture — and is therefore not itself a source of
moral blame— it is bad (or “not as good”) to act on a homosexual orientation
as it is to act on a heterosexual orientation.

In contrast, the Moral Values Project holds these truths to be self-evident:

Q3 sexual orientation is a morally neutral characteristic; and
Q it is morally good to express one’s gay sexual orientation by engaging
in homosexual sex and being out as a gay person.

The Moral Values Project is then based on the following five premises:

Premise One: An individual’s sexual orientation is a morally neutral
characteristic and acting in a manner consistent with one’s sexual
orientation is a morally good act.

Sexual orientation, in and of itself, is a morally neutral characteristic.

3
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The source of our sexual orientation—be it God, our genes, our childhood
experiences, our ideological choices, or something else we haven’t even
discovered yet—does not matter. It does not matter because sexual orienta-
tion itself does not matter from a moral perspective, any more than it matters
whether we have blue eyes or brown eyes, black skin or white skin,

Society, of course, can decide to make some things matter more than oth-
ers. Thus, the color of our skin, or who excites us sexually, can be—and has
been—made to matter more than the color of our eyes. But as a logical and
inherent matter, sexual orientation, skin color, and eye color are all morally
neutral characteristics.

By contrast, the choice to act consistently or inconsistently with one’s sex-
ual orientation is a morally laden act. The Moral Values Project believes that
an individual who acts consistently with his or her sexual orientation acts in
a morally good manner. A person who acts in that fashion will be able to feel
happiness (including sexual pleasure) more authentically and will be more
likely to live a life of honesty and integrity. By contrast, a person who acts
inconsistently with his or her sexual orientation is more likely to experience
unhappiness (including sexual deprivation and dissatisfaction) and is more
likely not to have integrity in his or her life. A corollary of such choices is that
the person who becomes the spouse of a person who is acting inconsistently
with his/her sexual orientation is also more likely to experience unhappiness
in his/her life.

Premise Two: We must force the conversation—in personal, political, and
public media settings—that an individual’s sexual orientation is a morally
neutral characteristic and that an individual who acts consistently with his/
her orientation is acting in a morally good manner.

There are many people in American society who feel that homosexuality is
just “not as good” as heterosexuality. Many of these people think that even
if homosexuality itself is not a terrible thing, it would be better if people did
not act upon their homosexual or bisexual orientations. Some people “know”
why they hold such beliefs. Many others do not—they cannot articulate why
being gay or having homosexual sex is not as good as being straight or having
heterosexual sex. But whatever category a person may fall into, we have no
hope of convincing her or him of the moral neutrality of sexual orientation,
and/or of the moral goodness of acting consistently with one’s orientation, if
we do not engage in a conversation about those beliefs in the first place,
The second premise of the Moral Values Project, therefore, is that we
must—in a consistent and perhaps annoying fashion—engage anyone who
believes being gay, or acting on one’s gay orientation, is morally problematic
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to explain to us why he or she believes that to be true. For those who use re-
ligion to explain the immorality of homosexuality, we must be able to deploy
the teachings of religions that believe otherwise. For those who rely on a
particular view of natural law, we must be able to explain the logical conse-
quences of applying natural law to other areas of sexuality. (For example, it
would require prohibiting all birth control and heterosexual oral sex as well.)
For those who simply have a measure of disgust, we need to learn how to
diplomatically uncover and then treat that visceral response.

Unfortunately, there are not many accessible scripts out there right now,
for anyone—from an ordinary person talking to his family to a policy-maker
talking to her colleagues—to explain why sexual orientation is a morally
neutral trait and why acting consistently with one’s sexual orientation is a
morally good act. One of the goals of the Moral Values Project, therefore, is
to formulate and broadcast such scripts in a manner that will meet a range of
audiences.

Premise Three: An effort to achieve full sexual and gender equality in this
country will benefit if the LGBT movement offers a vision of substantive
moral goods that our society should advance.

The current political discourse for LGBT rights draws mainly on two com-
pelling values: fairness and equality. We should not abandon this powerful
discourse. But neither should we shy away from articulating additional
substantive goods that members of our society also believe in, goods whose
elaboration would benefit the struggle for full gender and sexual equality
once we “connect the dots” for people.

To be specific, we believe a good society embodies, at a minimum, the fol-
lowing four moral understandings:

Q It is good for people to feel safe.
O It is good for people to be happy.
Q It is good for people to give and receive care.
Q It is good for people to live a life of integrity.

The work of Robin West has been a particular influence on my understand-
ing of the moral goods of safety and care. In books such as Caring for Jus-
tice (1999) and Re-Imagining Justice: Progressive Interpretations of Formal
Equality, Rights, and the Rule of Law (2005), West has eloquently set forth
the arguments for why government has an obligation to affirmatively sup-
port the ability of individuals to give and receive care and to feel safe. The
moral understandings that underlie the Moral Values Project also find their
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resonance in Urvashi Vaid’s statement in her book, Virtual Equality: “What
principles define gay and lesbian morality? I see them as a commitment to
honesty, demonstrated by the experience of coming out; a commitment to
community, or a love that surpasses the definition of family and relationship
we inherited from the heterosexual norm; and a commitment to joy, expressed
in our affirmation of pleasure, both sexual and nonsexual.”

Premise Four: Our government has the obligation, through its public
policies, to create societal frameworks that advance a set of moral goods.

Our government has more than simply a negative responsibility towards
us—that is, a responsibility not to interfere without good reason in our per-
sonal lives. It also has a positive responsibility towards us. Hence, govern-
ment is not doing its job if it fails to ensure that its people, including its LGBT
people, have the societal frameworks in which to be safe, happy, able to care
for others and to be cared for, and live a life of integrity. Obviously, govern-
ment cannot guarantee that we will always be safe, happy, find someone to
care for, and who will care for us, and be able to live a life of integrity. But
government can help create the social frameworks in which our capacity to
feel safe, happy, cared for, and authentic is either supported or diminished. As
Carlos Ball notes in his chapter in this book, this is a legitimate role that we
can and should expect government to undertake.?’

So how are the four substantive moral goods listed above faring in today’s
society for LGBT people? Not too well!

Safety: LGBT people know what it is like not to feel safe —whether we are
walking down the street holding hands with our partner or being open about
our partner, our family life, or our gender identity at the workplace.

It is a fact of life that when a person exhibits outward signs of being gay or
is perceived as being gay, there is at least some risk that physical harm will
be visited upon that person in return. Whether we envision an overtly butch
lesbian, two men holding hands, or lesbians discussing their sexuality with
the potential of being overheard, there is a risk that someone will “retaliate”
against them physically.

And safety is not just physical. LGBT people lack the security of know-
ing that they will not be fired and lose their livelihoods simply because they
are gay or transgender. They don’t have the security of knowing that they
won’t be evicted from their apartments — thrown out of their homes — simply
because their landlord may morally disapprove of homosexuality. And they
don’t have the security of knowing that their sexual orientation or transgender
status won’t be used against them in the receipt of public or private goods
and services.
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Happiness: While many LGBT people today are very happy, it is not be-
cause the government has made that easy.

Our current societal frameworks are not designed to help ensure that LGBT
people will experience happiness. Happiness may mean being in a formally
recognized relationship that one can share and celebrate with others. Or it
might be as simple as being able to put a picture of one’s lover on one’s desk
at work, just as one’s straight colleagues do.

And happiness includes sexual pleasure. Gay people have had to articulate
more explicitly than most—if only to ourselves— that sexual pleasure is often
centrai to happiness and essential to becoming a fully actualized person. For
some individuals, this is because they have forced themselves into abstinence
or into having sex with people of the opposite gender. For others, it is simply
the experience of feeling compelled to pursue sexual pleasure (and love and
romance and other attendant things), even in the face of heavy resistance from
the mainstream.

Care: Gay people know what it feels like not to be able to protect the ones
we care for (and who care for us) in our communities.

Connections with others are key to our sense of self. For many of us, our
connections are made within romantic and sexual relationships, and often in-
clude having children with these partners. We want to know that we can take
care of our children just like straight parents take care of theirs, and we want
to know that we can take care of our partners and that they can take care of
us. We want this during our lifetime (when, for example, we want to be able
to take time off from work to take our partner to the doctor) and we want this
after our death (when, for example, we want our partner to be treated fairly
by the Social Security system.)

Integrity: Gay people know what it feels like nor to have integ-
rity —to feel that we are hiding who we are and not being true to our
full selves.

Kenji Yoshino discusses this experience in terms of “covering,” a term
he borrows from Ervin Goffman.2® By “covering,” Yoshino refers to an
increasingly prevalent norm in society and antidiscrimination law, which
tells gay people that is acceptable to be gay as a matter of fact, but that it
is unacceptable for gay people to act out that identity —to show same-sex
affection, to discuss their sexuality in any significant way, to engage in
behaviors that are perceived as “gay.” As Yoshino argues, this denial of
integrity, this severing of the self, can exact significant physic damage on
gay people and their relationships, and is ultimately stifling and harmful to
society as a whole, particularly in a society in which we all, gay or straight,
have some attribute that society pressures us to downplay in order to fit into
the mainstream.
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Premise Five: We as a society share these four moral understandings
regardless of the source of the understanding (religious, spiritual, or
secular) that any member of society might draw upon.

Some people may not initially identify these four beliefs as statements of
moral understanding, perhaps because they do not consider themselves reli-
gious. Others might quickly view them as moral convictions because they are
accustomed to understanding their religious beliefs as moral beliefs.

It is a central premise of the Moral Values Project, however, that morality
does not derive from religious beliefs alone. A concomitant belief is that if
our moral convictions happen to derive from religious beliefs, that fact nei-
ther detracts from nor enhances the power of such convictions.

The first necessary discursive move to be advanced by the Moral Values
Project, therefore, is to change the public discourse so that morality (includ-
ing morality in sexual matters) is understood as deriving equally and validly
from secular, spiritual (but not affiliated with any particular religious denomi-
nation), or religious commitments and beliefs. Each of these sources should
be understood as a legitimate and important basis for the creation of moral
understandings.

Some religious people believe so strongly in the revealed truth of their
beliefs that it is difficult for them to credit nonreligious beliefs as carrying
equal weight and validity. Sometimes religious people simply believe this
intuitively; at other times, they actually claim that the certitude provided by
their religious beliefs provides greater intellectual support for their commit-
ments.

There is no need to challenge religious people on the certitude of their
beliefs. One of the (sometimes positive, sometimes negative) consequences
of revealed truth is a sense of certitude. What does matter for political theory
purposes, however, is that religious, secular, and spiritual beliefs should all be
treated with equal respect and dignity in the public domain.

What this means, as a practical matter, is a commitment to the pluralism
of various sources of “truth.” Religious sources of moral values should be
treated no better and no worse than secular sources or spiritual sources. A
commitment to the First Amendment prescription of the separation of church
and state necessarily precludes government from establishing and enforcing a
religious theocracy. But it does not require a banishing of religious beliefs as
a legitimate source of shared moral values in the public arena.?? Conversely,
the fact that a moral value is derived from a religious belief should not shield
that moral value from contestation in the public domain.

The second discursive move is to explicate how religious, secular, and
spiritual beliefs are often and ought to be progressive beliefs. The key discur-
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sive challenge here is to challenge the public perception that religious beliefs
in the area of morality (read; “sexual morality™) are by and large conservative
and regressive. One way to do that is to highlight, in the public media, the
diversity of religious beliefs about sexuality.

There are a growing number of religious denominations that believe that
an individual who acts consistently with his or her given orientation is act-
ing consistently with the precepts of that religion.”® And there are many gay
people who consider themselves religious.>! The existence of religious de-
nominations that support gay rights have figured prominently in amicus briefs
submitted to the Supreme Court when it hears a gay rights case and in letters
to Congress when it takes up a piece of gay-related legislation.

The challenge, of course, is to highlight the existence of these denomina-
tions and individuals whenever the media addresses the issue of gay rights.
As Rabbi Sharon Kleinbaum, the Rabbi of Congregration Bet Simchat Torah
in New York City, points out, it is both absurd and annoying to watch the typi-
cal talking-heads debate on television that pits someone like Reverend Jerry
Falwell against someone like ACLU President Nadine Strossen. It is absurd
because if we want to persuade individuals who are currently persuaded by
Reverend Falwell, we need to offer them a gay rights advocate whose job is to
“talk God.”*? And there are certainly many more clergy today who are willing
to speak out on behalf of gay rights than ever before. It is annoying because
it reinforces in the mind of the public that the “religious view” is “antigay,”
while the “civil rights view” is “pro-gay.”

As unlikely a spokesperson as former Senator John Danforth captures the
view I believe is essential with regard to the public perception of religious
views on gender and sexual morality:

In recent years, conservative Christians have presented themselves as repre-
senting the one authentic Christian perspective on politics. With due respect
for our conservative friends, equally devout Christians come to very different
conclusions. It is important for those of us who are sometimes called moderates
to make the case that we, too, have strongly held Christian convictions, that we
speak from the depths of our beliefs, and that our approach to politics is at least
as faithful as that of those who are more conservative.?

I think it unlikely that the moderate Christian perspective espoused by
Danforth would be consistent with the progressive Christian perspective that
I'would like to see highlighted in the media on LGBT issues. But I agree with
Danforth that we must contest the public space currently accorded by the
media to the “religious” viewpoint.

Rabbi Kleinbaum has a proposal for contesting that space that is somewhat
drastic, but could be very effective. Whenever a media outlet has chosen a
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religious person to represent an antigay viewpoint, any advocate contacted
to represent the pro-gay viewpoint should demand that a religious person be
asked to present the pro-gay viewpoint. If the media outlet insists that it wants
a lawyer (for example, because it is covering a marriage case brought by that
lawyer or others), the advocate should require that the person presenting the
antigay viewpoint should also then be a lawyer. Tit for tat. If the media outlet
wants the issue to be religion, we can talk religion. If the outlet wants the is-
sue to be law, we can talk law. But let’s not let the media determine that the
pro-gay side will talk law and the antigay side will talk religion.

Of course, as noted above, the ultimate discursive end of the Moral Values
Project would be for the media to recognize that they must invite more than
religious spokespeople (on either side of the issue) if they wish to address
moral values in government. The true mark of success of the Moral Values
Project will be when media outlets realize that to adequately cover the “moral
values” front, they need both religious and secular people on both sides of a
gay rights issue talking about morality.

LESSONS FROM PROPOSITION 834

A robust Moral Values Project would facilitate substantive conversations
about the positive moral value of acting on one’s sexual orientation, as well
as the positive moral goods of safety, happiness, caregiving, and integrity, ev-
erywhere from workplaces to radio shows to legislatures. Such conversations
could, in turn, help shift the public’s moral assessments of LGBT people in a
manner that would advance true equality for LGBT people.

But conversations of this kind might also enlighten LGBT people and
their allies why some people who believe homosexuality is immoral (either
because of their religious or secular beliefs) experience themselves as “under
siege” when society begins to extend equal protection to its LGBT citizens.
As the passage of Proposition 8 in California in November 2008 made very
clear, such fears can be exploited in a crass manner to deny gay couples ac-
cess to equality. Hence, it behooves us to unpack those fears and figure out
an appropriate response.

In May 2008, the California Supreme Court ruled that the state constitution
required that gay couples be permitted access to civil marriage in California.
The court reasoned that the state constitution’s establishment of a fundamen-
tal right to marry (under the state’s privacy and due process clauses) applied
to two people of the same sex who wish to marry, and concluded that to
receive equal protection under the law —also guaranteed by the state constitu-
tion—such couples had to receive the designation of “marriage” rather than
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the separate classification of “domestic partnership,” already available in
California for gay couples.?s

But in November 2008, California voters passed Proposition 8, amending
their California state constitution to block the access of gay couples to state
civil marriage. The amendment added a new section 7.5 to Article 1 of the
California state constitution with the following words: “Only marriage be-
tween a man and a woman is valid or recognized in California.” Section 7 of
Article I of the California constitution still proudly proclaims that no person
may be deprived of liberty without due process of law and that no person
may be denied the equal protection of the laws; section 1 of that article also
still provides Californians with an “inalienable right” of privacy. But those
sections can no longer be used as they were by the California Supreme Court,
to provide gay couples with the liberty and privacy rights of equal access to
civil marriage.36

What was particularly striking about the campaign to enact Proposition 8
was the extent to which proponents went out of their way to claim that the
new provision would not take rights away from gay couples. In a Frequently
Asked Questions document, for example, they raise the question, “Will Prop-
osition 8 take away any rights for gay and lesbian domestic partners?” only
to reply: “No. Proposition 8 is about preserving marriage; it is not an attack
on the gay lifestyle. Proposition 8 does not take any rights away from gays
and lesbians in domestic partnerships. Under California law, ‘domestic part-
ners shall have the same rights, protections, and benefits’ as married spouses.
There are no exceptions. Proposition 8 will not change this.”?’

But if the point of Proposition 8 was not to take rights away from same-sex
couples, then what was its purpose? One argument advanced by its support-
ers was that Proposition 8 would simply restore the definition of marriage
to what “human history has always understood it to be.” But a secondary
prominent argument for Proposition 8 was that providing access to marriage
for gay couples would reduce the rights available to ozhers. Supporters of
Proposition 8 claimed, for example, that marriage recognition for gay couples
in California would make life harder for parents in California who wanted to
shield their young children from learning about homosexuals. From this van-
tage point, an essential selling point of Proposition 8 was that it would protect
people from the excesses of extending rights to gay couples.

This “harm to others” argument was played out in two contexts: a range
of religious entities could lose their tax-exempt status if they refused to
perform marriages for same-sex couples or if they treated same-sex couples
differently than they treated opposite-sex couples; and parents, particularly
religious parents, would have no recourse when the public schools started
teaching young students that homosexuality was morally acceptable.
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The main legal case that Proposition 8 supporters used (and manipulated)
in the education context was Parker v. Hurley, a case decided by a federal
court of appeals in Massachusetts in January 2008.*® Two sets of parents
brought the case, David and Tonia Parker and Rob and Robin Wirthlin. The
Parker’s son Jacob had brought home from his public school kindergarten a
Diversity Book Bag that included the book Who's in a Family? The book had
pictures of different families, including interracial families, a family without
children, a family with two moms, and another with two dads. In its final
page, the book answered the question, “who’s in a family?” with “the people
who love you the most!” The Wirthlin’s son, Joey, had came home from his
public school second grade, talking about a picture book his teacher had read
out loud that day, King and King. It’s about a prince who is ordered by his
mother to get married but who keeps rejecting the princesses he meets. Fi-
nally, he finds his true love—another prince!

The Parkers and Wirthlins were not happy. They did not ask the school to
change the curriculum. But they did ask for a special accommodation, namely
that no teacher or adult be permitted to expose children to materials or discus-
sion about sexual orientation or same-sex unions without first notifying the
parents and then giving parents the opportunity to pull their children out of
such discussions. The school refused. Massachusetts state law explicitly gives
parents prior notice and the right to “opt out” with regard to curriculum that
involves human sexuality issues. But, as the school explained to the parents,
these materials did not deal with human sexuality.

The parents sued, claiming their federal constitutional rights to raise their
children as they wished and to practice their religion were being violated.
The parents lost. The court found it difficult to perceive a real burden odf the
parents in light of the fact that the parents could continue to teach their chil-
dren at home that same-sex marriages were immoral. And, as the court noted,
while the federal constitution protects parents’ rights to send their children to
private schools, rather than public schools, it did not give parents the right to
direct how a public school will teach their children.

In early October 2008, the parents’ legal case came to an end when the
Supreme Court chose not to hear their appeal. But their starring role as voices
of doom for the families of America was just beginning.

The Family Research Council produced a video in September 2008,
featuring the Parkers’ story. In the video, the Parker parents described the
book their son had brought home in the Diversity Book Bag as a book
“about homosexuality and homosexual relations” and, as proof, opened
the page of the picture book to the one showing a child with his two dads.
The following month, Rob and Robin Wirthlin became a ubiquitous pres-
ence on the California TV scene. The supporters of Proposition 8 released
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a thirty-second ad that was shown innumerable times on television before
the election. In the ad, a pretty young woman tells us that, contrary to what
we may have heard, “Prop 8 has everything to do with schools.” She then
shows us a clip of an interview with Rob and Robin Wirthlin, who explain
how “after Massachusetts legalized same-sex marriage,” their son heard
from the school how boys can marry other boys. “He’s only in second
grade!” exclaims Robin. Rob then explains that they tried to stop the school
from teaching about gay marriage, but the court ruled they had no right to
stop that or to pull their son out of class.

What does the right of gay couples in California to access civil marriage
have to do with Robin’s ability to teach her son Joey that gay marriage is
wrong? Nothing. What does a change in society’s views generally about how
gay people should be treated in society, including with regard to marriage,
have to do with Joey learning something about gay people in public school
that his mother might not agree with? Everything.

It is critical that advocates for LGBT equality understand how the law oper-
ates in this area. It is not helpful to civil discourse that supporters of Proposition
8 blew their concerns out of proportion. But it still behooves those of us who
seek to enshrine equality for LGBT people into the law to understand how the
law might operate to place burdens on those who are out of step with changing
social mores. It is only by understanding such impacts that we can even begin
to consider what the appropriate accommodations, if any, might be.

Once society determines that discrimination on the basis of some cat-
egory (race, religion, sexual orientation) is wrong, we expect our society to
convey that norm in various ways. One important vehicle for transmitting
our societal values to our children, including values of nondiscrimination,
is the education our children receive in the public schools, funded with our
tax dollars.

Indeed, in cases as early as 1925 and as recently as 1972, the Supreme
Court has recognized the important role that public schools play in trans-
mitting values and hence has protected the constitutional rights of parents
to shield their children from exposure to values with which they do not
agree by permitting them to educate their children outside of the public
school system. This was a right my Orthodox Jewish parents took full
advantage of, sending me to ultra-religious Jewish schools throughout
my elementary and high school years. But if parents choose to send their
children to public schools, our system does not permit them to see the
curriculum ahead of time and to remove their children from those aspects
of the curriculum with which they disagree. One significant exception has
been in the area of sex education. Many states, including Massachusetts,
have made the policy choice that they will allow parents more specific
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control and discretion over that area and will often provide parents with
prior notice of a sex education curriculum and the opportunity to “opt”
their children out of such classes.

As our society changes its views about gay people and gay couples, there-
fore, new norms will arise that will appropriately be reflected in our schools.
Diversity programs in public and private schools across the country, includ-
ing programs that teach respect for gay people, have arisen, not as a result
of the recognition of civil marriage (or even civil unions) for gay couples in
these locations. Rather, they have been the natural outcome of a new and long
overdue norm of nondiscrimination on the basis of sexual orientation that is
beginning to take hold in our society.

The key legal point here is that it is not the legalization of same-sex mar-
riage that is the root of the tension for parents like the Wirthlins. Those
opposing Proposition 8 consistently argued that the legality of marriage for
same-sex couples would not change anything in California schools with re-
gard to curriculum, and they were correct in that regard. Law professors put
out extensive legal statements to that effect and The L.A. Times published a
sophisticated editorial making those same legal points.

But the audience targeted by the “Yes on 8” campaign was apparently not
convinced. That is due partly, I believe, to the fact that gay rights advocates
have not forthrightly addressed the natural tensions that have arisen as our
social norms have begun to shift and thus have not grappled with how to ad-
dress those tensions.

The same limitation exists with regard to the second main argument used
by Prop. 8 supporters: that churches would be required to perform marriages
for same-sex couples or lose their nonprofit tax status. This argument truly
stretches the bounds of existing legal doctrine. But again, we need to under-
stand how the basis of the fear operates in this area.

In the 1970s, the Internal Revenue Service revoked the tax-exempt status
of Bob Jones University on the grounds that the school banned interracial
dating among its students and hence did not serve a “charitable” purpose
as required by law. In 1983, the Supreme Court upheld the IRS’s position,
despite the argument from Bob Jones University that its rule against inter-
racial dating stemmed from a belief that the Bible prohibited such mixing of
the races and, as a religious institution, Bob Jones felt compelled to comply
with that understanding of the Bible.** (Bob Jones finally lifted the ban on
interracial dating in 2000.)

No religious organization, other than Bob Jones University, has ever had its
tax-exempt status revoked because of discriminatory rules that it applied on
the basis of race or any other category. However, many state property tax ex-
emptions provided to religious and other non-profit organizations are limited
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to property that is open to everyone in the public—and such exemptions have
been revoked if the property is not, in fact, open to all.

For example, the Ocean Grove Camp Meeting Association of New Jersey,
a Methodist organization, consistently described some boardwalk property it
owned as open for public use. On that basis, it had sought and received fed-
eral, state, and local funds for maintenance of the property and it had received
a property tax exemption from the state. The Ocean Grove association had a
tradition of renting out its pavilion on the boardwalk property for weddings
and other events that had no religious component.

But when a lesbian couple sought to rent the boardwalk pavilion for its
civil union ceremony, the Methodist Ocean Grove association refused on the
grounds that doing so would be contrary to its religious beliefs. The couple
filed a complaint with the New Jersey Division on Civil Rights, citing a state
law that prohibited public accommodations from discriminating on the basis
on sexual orientation. The division ruled in the couple’s favor. In addition,
the state’s Department of Environmental Protection revoked the portion of
the association’s property tax exemption that applied solely to the pavilion,
since the tax exemption had been based on the premise that the property was
available to the general public.4!

When the legitimate liberty interests of gay people to live openly and hon-
estly in society are recognized by society, as they need to be, such protections
may sometimes come into conflict with the religious beliefs of individuals
and organizations. We need to address these conflicts in an open and honest
manner. It is the fair thing to do while we are asking our fellow citizens to
thoughtfully consider and rectify the inequality that LGBT people have been
subjected to in our society.

I have set forth elsewhere my preliminary thoughts on how to address
such conflicts.*? As a general matter, I believe that once a religious person
or institution has entered the stream of commerce by operating an enterprise
such as a doctor’s office, hospital, bookstore, hotel, treatment center, and so
on, the enterprise must be expected to adhere to a norm of nondiscrimina-
tion on the basis of sexual orientation and gender identity. This is essential
so that any individual who happens upon the enterprise will not be surprised
by a denial of service and/or by a directive to go down the street to a dif-
ferent provider.

But there are enterprises engaged in by belief communities (almost always
religious belief communities) that deserve special solicitude, even if they
otherwise operate in the general stream of commerce. These include schools,
day care centers, summer camps and tours, that are sometimes for-profit and
sometimes not-for-profit, but all of which are designed to inculcate values in
the next generation.
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If such an enterprise presents itself clearly and explicitly as designed to
inculcate a set of beliefs in those who come in contact with the enterprise;
if the enterprise clearly sets forth its belief that homosexuality, or acting on
one’s homosexuality, is morally wrong; and if the enterprise denies employ-
ment and services equally to individuals who are gay and to individuals who
are heterosexual but who fail to profess the beliefs of the enterprise (i.e., that
homosexuality, or acting on one’s homosexuality, is morally wrong)—then I
believe we are dealing with an enterprise that may need to continue excluding
LGBT people from service and employment if it is to maintain its distinctive
identity.

Obviously, LGBT people would be harmed if such enterprises are excluded
from the purview of an antidiscrimination law. But in weighing the interests
between the groups, I believe the harm to the enterprise in having the incul-
cation of values to its members significantly hampered (as I believe it would
be if it were forced to comply with such a law) outweighs the harm to the
excluded LGBT members.

I also think we need to consider the difficulties that arise with regard to
leadership positions in enterprises that are more broadly represented in com-
merce. Many religious institutions operate the gamut of social services in the
community, such as hospitals, gyms, adoption agencies, and drug treatment
centers. These enterprises are open and marketed to the general public and
often receive governmental funds. It seems quite appropriate to require that
the enterprises’ services be delivered without regard to sexual orientation
and that most employment positions in these enterprises be available without
regard to sexual orientation.

But the balance of interests, it seems to me, shifts with regard to the leader-
ship positions in such enterprises. Particularly for religiously-affiliated insti-
tutions, I believe it is important that people in leadership positions be able to
articulate the beliefs and values of the enterprise. If the identity and practice
of an openly gay person would stand in direct contradiction to those beliefs
and values, it seems to me that the enterprise would suffer a significant harm.
Thus, in this limited circumstance, a legislature might legitimately conclude
that the harm to the enterprise will be greater than the harm to the particular
individuals excluded from such positions and provide a narrow exemption
from a nondiscrimination mandate in employment.

These issues are not easy. But precisely because they are not easy, they
deserve and demand our focused attention. While it may seem counterinfui-
tive, I believe the best way to bring us to the point of full equality for LGBT
people is to address head-on the tensions that arise when public schools teach
tolerance and when public facilities owned by religious entities are asked to
host commitment ceremonies for same-sex couples. Whatever we think the
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answers should be in any particular case, we will benefit more if we are in
control of the answers and the message than if we pretend the tension is not
real and legitimate.

A CALL TO MORAL ACTION IN POLITICS

Ultimately, the Moral Values Project is about formulating and embodying a
strategy to advance a new moral agenda for this country.

People in society like to believe they are good. They like to go to sleep at
night thinking that they are “good people”—or “good Americans” or “good
Christians” or whatever they identify as. The Moral Values Project believes
there is an important practical advantage in helping the many people who are
not gripped by the Religious Right’s current hold on morality to articulate
why they, too, are “good” and “moral”— why they, too, act, vote, speak, and
think morally when they support civil marriage for same-sex couples, when
they believe in comprehensive sexual education, when they think Medicaid
should pay for hormones for transgender people, and when they believe inter-
sex infants should not be subject to cosmetic genital surgery.

The Moral Values Project wants to engage an alternative moral language,
allowing more Americans to seize moral credibility. In doing so, we want to af-
firm the importance of moral values to the majority of the American public to-
day. And we want to demonstrate that LGBT people care about moral values.

Finally, we want to call to task those who do not believe in the type of public
policies we describe above. Like a modern-day prophet Isaiah, we want to call
the people to understand how they are falling short when they support certain
public policies over others. We want to play out in rich detail how the govern-
ment currently fails to support the ability of LGBT people to feel safe, to feel
happiness and pleasure, to care for others, and to be cared for, and to live a life
of honesty and integrity — and how such failure ultimately lies at the feet of the
American public. We don’t want those people to go to sleep at night deluded
into believing that they are “good people” (or “good Americans” or “good
Christians™ for that matter) if they have not supported public policies that ad-
vance the four moral understandings articulated by the Moral Values Project.

The goal of the Moral Values Project, is therefore twofold: it is rhetorical
and intellectual. As a rhetorical matter, we seek to provide language for talk-
ing about the moral issues that surround gender and sexuality in society today.
We hope that the language and discourse we create will be usable by religious,
secular, and spiritual people. As an intellectual matter, we seek to make the
case that we can engage in such moral discourse without losing the pluralistic
underpinnings that have been so vital in advancing LGBT equality so far.
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Government cannot guarantee us safety, happiness, care or integrity. But
government can make it easier or harder for members of society to achieve
these goods. A moral agenda should name these moral goods for what they
are, and then highlight how government is failing to create the societal
frameworks that would enable gay people to partake of these moral goods
in a manner equivalent to that enjoyed by straight people. This agenda can
then act as a mirror facing the average American, forcing each one of us to
recognize that the “moral values” guiding our political decisions today fail
our most basic moral convictions. And then, like a modern-day Isaiah, we can
call the people to do better.
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